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TS AR o THA-T & STHTIS ST FXAT g AT 95 56 AT & Wi TR = same 70 gery
TSI ol STdieT STeraT YIeqvr SiTaa Seqa H< gl 5, o o U areer 3 foreg g7 ashar 2

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WX TXDIR AT ARSI A -

Revision application to Government of India:

(1) HeslT IOTEA Yoo ATmaH, 1994 i &RT qd A+ Fa1g T HTHAT b ¢ F TR T hf
SY-TRT F TIH TG 5 STaia Galeror swaes refie af=rer, S$a gehe, o< q=rerw, Terea 39w,
=T w5, sftaw a7 waw, d@og 7, 78 el 110001 1 6t st 91iRy -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(®) e AT & A & AT H S L grivenr g § Bl $UeER A7 o g st § a1 By
HUSTIR § U HUSTIR # AT o S g A H, AT Rl IUSTIR a7 9ve & =7y o5 el srear &
T Rl HUSTITT H T AT st TehdT o GIRT g% ol

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a fa@tqq or in a
warehouse. 8% 17 T,
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(@) AR % arge T g ar veer § MAiiaa A1 9% 97 A1 & DA § SYNT e Hy AT I%
I [ o [XaIe & ATH | ST XA % dTg< el g 97 I8¢ § [FAidq 3l
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

M TR oo F G Y f&SET R % Sy (9T 1 e @) Rt B e arer g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(@)  SfOw SCUTET T STUTET 7@ % ST & (o1 SiT SYLT hiee AT i T8 g 3 U Mmeer Sy 59
oy wd Huw F garfes g, orfie % g 9Td af 99 9X 97 91¢ § & srfafqaw (7 2) 1998
=T 109 8T [Hy<h R 1T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FF IO Lo (rdien) Fammaer, 2001 F FE0 9 & siaia [AfRfEe o dear 3-8 ¥ &7
ufaat ®, JTua swaer % wfa e S fets & 9 99 % fiager-ense o snfier emaer 6 g1y
Tl F 91T Sq Saed AT ST A7g¢l 39 91 @raT g & qed ofY & ofava gxr 35-3 §
i 6t 3 AT & Gaa & 91 ESSR-6 AT @l T HT gIAT ATyl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS emae & ary Sgl 499 THA T A1 9 T ITH FH T €94 200/ - G qAT Hii
ST R ST Gervend Teh AT & 47T g af 1000 /- & 6 ST @t gl

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT U, Feald IATE [ T 9T T FAT 1 —ATITIEHOT 3 T Irier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  FE1T ScqTad goe Afafaam, 1944 Ht g1 35-a1/35-% & sfavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Swred uRese § 9qrg dgER F serar S erfie, srfier F A § @6 goh, S
IEITE ok T AaTehe sTfielt =mamfaeeer (Reee) @ afzm e=fia ﬁﬁﬁ%‘r, IFgHSTETE § 2nd HIAT,
TEATT 9o, SrExar, FRERATIY, HgHarars-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 . 3
accompanied against (one which at least should be accompanied , Ly
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penal: I i
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectivel ﬁa’ré%\ ééf@fngé’ 3
crossed bank draft in favour of Asstt. Registar of a branch of any no ir
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) Tl S0 A< H S T AT HT GHTAL GIAT & AT Tcdh YT A<eT & Forg B &7 SFraT sagf<n
&1 & [T ST 91T 39 a2 & gid gC of &6 foreT wdt &g ¥ a=+ & forg golRafy oy
ATATIEHT T Teb AT AT el q TR T Teh ATIE TohaT STTaT & |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT e ATATAEd 1970 FUT UIET B AqgEl -1 F faviq MgiRa &g JquR 35
AT AT YA FATRATA Foia SR 3 oo § F T &l T 09X € 6.50 T &7 =g
1o feehe @R BIAT AT |

One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) I AR GeATAq ATHAT I [A=Or A arer (et ¥ A oft eqrr el foRaw st & S AT
9, Shra g ITe Qe T SaTehs rdiei =ararieeno (Fraifafe) fam, 1982 # Aifga

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) AT o5, Hrald ITUTE oo TF FaTeh erdierta =i (Reee) & wie erdier % araer
# FoT T (Demand) T 8 (Penalty) FT 10% & STHT HCT AT 81 greriten, Sdewaw 0F stam
10 &8 m% (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Feld IeUTE Yook AT FATTR 5 e, AT SR Hefed i 7R (Duty Demanded)|
(1) @% (Section) 11D % aga e Ty,
(2) ToraT Tera vrae Hiee Hit Wi,
(3) Tae Hiee FMawt % Ao 6 & aga 37 iRl

g I STAT * wfer erdier § uger q& Srr & ge J srfier arfirer #0 % R oF o a7 R
T Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii)  amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (1) =& aaer o wit erdier STFAHROT 3 qer g} Qo e e AT Tv8 FAATRd gr aF ¥h fhg w
7 & 10% YT 9 R g1 Farer qve R{amfed g a9 av8 & 10% I T ¥ ST et &1

In view of above, an appeal against this order shall lie before thef'l’?;fbunal on
payment of 10% of the duty demanded where duty or duty and pen %ref-.m"diiéﬁp'jﬂ:‘ce,
or penalty, where penalty alone is in dispute.” y e, &
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F.No. GAPPL/COM/STP/4930/2023-Appeal

ORDER-IN-APPEAL

| The present appeal has been filed by M/s. Rajesh
Rameshchandra Pandya, B-I, Navratna Appartment, B/h. Bage
Firods Zonal Office, Nr. Baroda Express Highway, CTM, Ahmedabad
-380026 (hereinafter referred to as “the appellant”) against Order-in-
Original No. 30/AC/Div-I/HKB/2023-24 dated 11.04.2023
(hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner, Central GST, Division-I, Ahmedabad South

(hereinafter referred to as “the adjudicating authority”).

2. Bﬁeﬂy stated, the facts of the case are that the appellant are
holding PAN No. ASWPP8368A. The Income Tax Department
provided data indicating taxable income for the Financial Year
2015-16. On scrutiny of the data received from the Central Board of
Direct Taxes (CBDT) for the Financial Year 2015-16 and 2016-17, it
was noticed that the appellant had earned an income of Rs.
12,00,000/- during the F.Y. 2015-16, which was reflected under the
heads “Sales / Gross Receipts from Services (Value from ITR)’filed
with the Income Tax department. Accordingly, it appeared that the
appellant had earned the said substantial income by way of
providing taxable services but had neither obtained Service Tax
registration nor paid the applicable service tax thereon. The
appellant were called upon to submit required details of service
provided during the F.Y. 2015-16, however, they did not respond to
the letters issued by the department. The appellant’s failure to
register for service tax, respond to correspondence, and properly
assess service tax liability led to allegations of willful suppression of
facts and evasion of payment. As a result, a demand for service tax
payment of Rs. 1,80,000/- for the F.Y. 2015-16, along with interest

and penalties, was issued.

2.1. Subsequently, the appellant were issued Show Cause Notice,

S WA
fot\F.Y.
F)

wherein it was proposed to:

a) Demand and recover an amount of Rs. l%
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2015-16 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the
Finance Act 1994 (hereinafter referred to as ‘the Act).

b)

4,

Impose penalty under the provisions of Section 77 (1) and 78
of the Act.

The SCN was adjudicated vide the impugned order wherein:

The demand of service tax amounting to Rs. 1,80,000/- for
F.Y. 2015-16 was confirmed under proviso to Sub-Section (1)
of Section 73 of the Act.

Penalty amounting to Rs. 1,80,000/- was imposed under

section 78 of the Act.

Penélty amounting to Rs. 10,000/- was imposed under section
77(1) of the Act.

Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> Appellant contest the present case on other alternative

grounds as mentioned herein below: In present case, the
appellant has provided services by way of Miscellaneous
transport of goods during the F.Y. 2015-16 as individual
through their Tempo/truck. Hence their services would never
fall under the category of GTA Service where consignment note
is to be issued by GTA. Miscellaneous transport of goods by
individual through their Tempo/truck is out of purview of GTA
Service. Hence, in case of services provided by way of
miscellaneous transport of goods as individual through their
Tempo/truck, the question of issue any consignment Note
does not arise. Services provided by the individual through
their Tempo/truck/ by themselves are not taxable as Services

provided by way of transportation of goods

in
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consignment Note are covered under the negative list in clause

(p) of Section 66D.

» The appellant has charged Gross amount/Taxable Service
value as Labour services and Transportation Services during
the FY. 2014-15 Rs. 9,61,478/-( Labour Rs. 500649 +
Transport service 4,60,829) which was less than Rs. 10 Lakhs
in a financial year from 2014-15. Hence appellant is also
eligible for the purpose of threshold exemption benefit of Rs.
10 Lakhs as provided under Notification No. 33/2012 S.T
dated 20/06/2012 for the financial year 2015-16.

> The appellant had charged Taxable Service value as Labour
services during the FY. 2015-16 of Rs.6,00,000 (Excluding
Exempted Transportation Services under the negative list in
clause (p) of Section 66D. during the FY. 2015-16 Rs.
6,00,000/-.) To establish these facts of Gross Receipt received

from Labour services during the FY. 2015-16 which was less
than Rs. 10 Lakhs.

> The appellant have submitted copy of Profit & Loss Account
and Balance sheet for FY 2014-15, 2015-16.

> In view of the above said facts and legal position appellant is
eligible for the purpose of threshold exemption benefit of Rs.
10 Lakhs as provided under Notification No. 33/2012 S.T
dated 20/06/2012 for the financial year 2015-16. (Excluding
Exempted Transportation Services of Rs. 6,00,000/- under the
negative list in clause (p) of Section 66D. during the FY. 2015-
16). Hence no service Tax is payable for F.Y. 2015-16

> For the time being, it is presume without admitting that the
demand raised and confirmed are in accordance of law even in
that case also calculation of Taxable value gnd amount of
service tax demanded is with consi re:iflﬂéﬁt}\iﬁ

4 e\Service Tax
Exemption of Rs. 10 Lakhs for the F. \E
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extent, demand raised and confirmed of Rs. 180,000/- which
was calculated on the value of 12,00,000/- for FY 2015-2016

is not sustainable and maintainable and liable to be set aside.

The Appellant submit that appellant had earned income from
trading of Electrical goods and providing Labour services and
Transportation Services during the FY. 2014-15, FY 2015-16

as declared under relevant Profit & Loss Account

The appellant submit that appellant is Manufacturer, Trader of
Electrical of and provider of labour services and
Transportation Services. Exemption from Service Tax on

Services: below Rs. 10 Lakhs) (Service Tax Exemption

As per Notification No. 33/2012-ST, dated 20-06-2012 the
service provider is entitled to the benefit of the exemption of up
to Rs.10 lacs in the current year, provided the aggregate value
of taxable service has not exceeded Rs. 10 lacs in the
preceding financial year. Thus if gross consideration exceeds
Rs.10 lacs then a labour services and Transportation Services

Provider is required to take registration for service tax.

The appellant submit that Service Tax is only mandatorily
liable to be paid if the total value of services provided by the
service provider exceeds the threshold limit of Rs. 10 Lakhs
p.a. If the total value of all services provided by the service
provider is less than Rs. 10 Lakhs p.a., he is not mandatorily
liable to pay service tax. (Notification No. 33/2012 S.T dated
20/06/2012))

The appellant has charged Gross amount/Taxable Service
value as Labour services and Transportation Services during
the every FY. 2014-15 Rs. 9,61,478/-(Labour Rs. 500649 +
Transport service 4,60,829) which was less than Rs. 10 Lakhs

in a financial year from 2014-15. Hen Merllant is also

] r-(}’
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eligible for the purpose of threshold exemption benefit of Rs.
10 Lakhs as provided under Notification No. 33/2012 S.T
dated 20/06/2012 for the financial year 2015-16.

> To establish these facts of Gross Receipt received from Labour
services and Transportation Services during the FY. 2014-15

which was less than Rs. 10 Lakhs.

» The appellant submit that a small scale service provider has
the option of availing service tax exemption in case the
aggregate turnover value of taxable services does not exceed Rs

10 Lakhs in a financial year.

» Therefore, if the aggregate value of services does not exceed Rs.
10 Lakhs in a financial year, the service provider can claim
benefit of this service tax exemption and he will not be

required to pay any service tax on such services.

> The appellant further submit that In the instant case,
aggregate value of taxable services rendered by a appellant has
also not exceeded Rs. 10 Lakhs during the financial year i. e.

2014-15. Hence in the previous year, the aggregate value of
taxable services has not exceeded Rs.10 Lakhs which may be

noted.

» In view of the above said grounds, it is clearly established that
the aggregate value of taxable services i.e. Labour and
Transportation Services provided by the appellant does not
exceed Rs. 10 Lakhs in a financial year 2014-15, and hence
exempted from Service Tax as provided under under

Notification No. 33/2012 S.T dated 20/06/2012 and in
financial year 2015-16, aggregate value of taxable services

rendered by a appellant in respect of Labour and
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F.Y. 2015-16. Hence remaining of Rs.2,00,000 was taxable
during the F.Y. 2015-16 if Transportation service of Rs.600000

is not considered as Exempted under Nagative list as Section
66 (D).

The extended period of limitation cannot be invoked when the

revenue’s case was solely based on the figures in Form 26AS.

Demand raised on the basis of assumption and presumption is

illegal.

Impugned OIO does not mentined what the specific services
other than service by way of transport of goods are rendered by

the appellant.

Without serving the SCN confirmation of the demand is ultra

vires to the provisions to finance act.

The demand is hit by limitation provided under the Finance
Act, 1994.

SCN has never been served upon the appellant and therefore

the demand is AB initio void.

The adjudication authority had erred in law by adjudicating

the case without ensuring the service of SCN.

Penalty and interest not liable to be paid or recovered.

Personal hearing in the case was held on 15.03.2024. Sh.

Harshadbhai G. Patel, Advocate, appeared for PH on behalf of the

appellant. He reiterated the contents of written submission. Further

he requested for two days time to make additional submission.

6.

I have carefully gone through the facts of the case, the

impugned order passed by the adjudicating authority, submissions

made in the Appeal Memorandum as well a
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course of personal hearing and documents available on record. The
issue to be decided in the present appeal is whether the impugned
order passed by the adjudicating authority, ‘conﬁrming the demand
of service tax against the appellant along with interest and penalty,
in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period F.Y. 2015-16.

7. The appellant have contested that their services provided
through individual transport (Tempo/truck) do not fall under GTA
Service where consignment note is required to be issued by Goods

Transport Agency. The definition of GTA is presented below:

“goods transport agency” means any person who
provides service in relation to transport of goods by
road and issues consignment note, by whatever name
called; Thus, it can be seen that issuance of a
consignment note is the sine-qua-non for a supplierof

service to be considered as a Goods Transport Agency.

7.1. The appellant have claimed that they did not issue
consignment notes and thus they are not Goods Transport Agency.
They have also claimed eligibility for threshold exemption benefit of |
Rs. 10 Lakhs as the impugned amount in the F.Y. 2015-16 is below
the threshold limit. The appellant submitted a reconciliation of the

impugned amount in the table below:

F.Y. Service Gross Exempted or not
Amount as
per P& L
Account
(in Rs.)
2014-15 |Transportation | 4,60,829 | Exempted as per 66D of
Service F.A.1994

Labour Service 5,00,649 | Exempted as per
33/2012-ST dated

20.06.2012
2015-16 |Transportation| 6,00,000 | Exempted as per 66D of
Service F.A.1994

Labour Service | 6,00,000 Exempt%ggﬁf,%
33/2012489F e

BT
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7.2 Presenting the above bifurcation of the amount in F.Y. 2015-
16 and in the preceding year, the appellant have claimed eligibility
for threshold exemption benefit of Rs. 10 Lakhs for F.Y. 2014-15
and F.Y. 2015-16. They have asserted that no service tax is payable
for F.Y. 2015-16 due to exemption of transportation services under

clause (p) of Section 66D, which is reproduced as under:-
SECTION 66D. Negative list of services.—

The negative list shall comprise of the following services, namely:

(a Et

(b ) kkkkkd
(p) services by way of transportation of goods—
(i) by road except the services of—

(A) a goods transportation agency;or

7.3 After reviewing the Profit and Loss Account for the F.Y. 2015-
16 and 2014-15 submitted by the appellant, it is noted that the
appellant rendered labour and transportation service. However,
there is lack of evidence supporting the appellant’s assertion that
their services, specifically those provided through their transport
(Truck/tempo), do not fall under under GTA Service. Additionally,
upon examination of the depreciation chart for the F.Y. 2015-16,
there is no indication of ownership of truck/tempo claimed by the
appellant. Consequently, it appears that the appellant’s claim of not

being Goods Transport Agency is unsustainable.

7.4 1find that they have claimed eligibility for threshold exemption
benefit of Rs. 10 Lakhs as the impugned amount in the preceding
F.Y. 2014-15 is below the threshold limit. From the Profit and Loss
Account submitted with this office, it is seen that their income in
2014-151s Rs.9,61,478/- which is not beyond the threshold limit of
Rs. 10 lakhs. Hence, I am of the opinion that the appellant would be
eligible to take the benefit of threshold exemption in the impugned

11
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period and the appellant would be liable 4to pay service tax Rs.

30,000/- on the taxable value of Rs. 2,00,000/-.
8. In view of the above discussion and findings the order in

appeal is passed as under:

8.1 I uphold the order to the extent of service tax of Rs. 30,000/-

along with interest.

8.2 I uphold the penalty of Rs. 10,000/- under the provision of
Section 77(1) of the Finance Act, 1994.

8.3 I wuphold the equal penalty of Rs. 30,000/- under Section 78 of
the Act.

9. oUiedl erIERR Uld &1 ueH SR a<i T fPar e g

The appeal filed by the appellant stands disposed of in above
terms.

G
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3Tgad (i)
Date : 20 .03.2024

Atteste Y
PHR)

3Ieflerd (enfie)
Il .Sl Ty ¢, sigHaree
By RPAD / SPEED POST
T,
M/s. Rajesh Rameshchandra Pandya,
B-I, Navratna Appartment,
B/h. Bage Firods Zonal Office,

Nr. Baroda Express Highway, CTM,
Ahmedabad -380026




”/5. Guard File
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Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GS'T, Division-I, Ahmedabad
South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for uploading the
OIA)
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