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qt{ qf+ RW vfl@wtqr & gtt3tv Bisvq mar { d qT RV mjqT + vfl WTf@rR +t+ q7Tq qT VVq

qMqTaqtwft©wrnwawr WqqTVqa@v6mi,©tnf%qtqjqT%f+Ta§v6m el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WHa vt©r< ©rlqawr qlqqq:-

Revision application to Government of India:

(1) hfm@n€qqrgv©f#fhm, 1994 #Tma©m;fttqvwTvnq©h vfl +IfTn urn fr
37-urn b vqq qt;E% % gmtv sqftwr BjrMr %gfhr nfU, vn€ vt€n, fRet +qrvq, tm;q f8VTTT,

+=fF+tM, aftqTfN vm, fm Tnt, q{ ftafT: rlooor =Ft =R qMqTf@ ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qR qTv##€rf+#qrq++ q@+#T§TmE ©Tt+f+#TWVFrnqrwq6rWTt + vr fM
w©Tn+qy\$wwTnqvr@+qTi©lqnt +, qr fM WFrnqrw=n+qT}q€fqa vrmlt+
nRdt$%TrR+§Tm§t sMR%fRT4g{ 611

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in aafacgq.y or in a

;.''::.
+



(v) VH€#4TF f+arTy Trvjqr+f©rffRv n@qtqrvrq#fRfhihrqaqfn qj@ q{ wmv
Rqrqqqr@%ftqa#nq#+qtvna%©FMTrT?vr vkqTtMRv el

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable’material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl qrvv%rjTmqfMftTT VHF+qHt(+qmqr NZT7fr)f+d7fqw Tvr qm 6-n

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(q) dfhr©w€q#r©qm pq% wmv%fRqfrqfT#ftzvFq qr'I{{She+©fiW fr !v
urn vi Mr q WTf@6 wIR%, wfr© bun nftv fr vqqqtTrvn t fqv gf&fhm (+ 2) 1998
Era 109 grafTjnf#F Tv€TI

Credit of any duty allowed to be utilized towards payment of excise duty on final
prdducts under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) bfb agm Tg–F (gMtv) fhFnqBfT, 2001 % fORT 9 % 3tmfv fRFtffg TmdW w-8 + a
vfhft +, !rfq7 qtqT % ;rfi ©TtqT tfqv f©fbB t fFr Tm % vfmqWWtqT tH WfT© ntg gT fr-a
vfhPt % vrq 3fq7 wM fiT=rT vrqr qTf€ul wb vrq @mr t vr !@r qfr~i iT #wta wa 351 +

ftufftv # # y;TV17 + w % vrq agri-6 %Tn gT vfl gT 6-TftqTfiRl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftMm wi©i% vr%g€Y#@wr6qvq@r©vqt wwt qq8ft @rt 200/-=M!=T7Tq8
qTT#nq§j+Q7T%qPq@r©+@ra€r+rrOOO/- a=$tv TnT#tqNI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

thnqj@,qfrdhwvrqqqrvvq++n vt nMr qTqrf&qwr#vftwftv-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) MR ®nqT Q1@ HfbfbFT, 1944 =FT gRT 35-dT/35- 1 :F #Mr:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) d,hRPgd qR.a< it qvrjT Wn % mm # wft'I, Wm er qr=a it #iT W, t#r
mrTH qj@ oR tvR){ wMv @rTrf#6wr (R&a) # qf&q MT Of&r, gWITTq + 2“ TrTr,

q{'irdT Vm, ann, fIr&tqFi?, 3qqqrqrq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
((,.-.'ESTAT) at 2ndfloor> Bahumah Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate
3 as prescribed under Rule 6 of Central Excise(Appeal> Rulesl 2001
accompanied against (one which at least should be accompanie
R,.1,000/-, R,.5,000/- and Rs.10,000/- where amount of duty / P

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respective!
t..rossed bank draft in favour of Asstt. Registar of a branch of anY n



sector bank of the place where the bench of any nominate public sector bulk of the
place where the bench of the Tribunal is situated.

(3) vfl !© wlv tq{qv @rtqfF%rw{Tig iTa e dr vM sv qt€© + fM Mr %rvlVT+ wW
+r & fwn vwr qTfiIT TV €'q IT OFr ST vfl f+ Rw =HT %d & q+ + tim %wf+vfl wftdhr
umfbrwr=RR$ wft©whfhrvt€n=it qq©TqrtfhnvrTr el

In case of the order covers a number of order-in-OrigInal, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rTErT Qr@ ©f&fhm r970 Tvr tRitfBv #r aljq+T -r & gail Haifa fW glyn aa
m+qqqrlywt% VqTf+qft f+bnyTfbm{t%wtw ++ nt%+t qq xfm( @ 6.50 q& graNT@r
gM km ©n® %TeRI

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) Tq ein€d©awi©t=#fhFwr mtqM fwFft # at $ftEVm gM,r fM VT7Teq~TThn

eM, #-tNMqr€TQfqq++vFR wftdh-wnPd©w (qBrffqPd) fhm, 1982 +f+fj€81

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gmT erm, iF-in ®ITTT qr7–rv++qPHwftBtn =rRTfbrwr(fRrta)v%vft SFm + WWI+

+ qtkMhT (Demand) q+ + (Penalty) Br 10% # WT qtqT ©fR4Tf eI IT,Itf%: afbbcN $ WiT

10 BfB VIV {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

hghr ©qB qp% 3at &nW bgdh, WTfqpr iniT qtor #r qh (Duty D,ma„ded) I

( 1) dv (Section) lID bw ftgffQ:7 rTfPr;

(2) fhn Tm €i78zhftz#}nfPBr;

(3)+T}a#RaRq+F%RTT6+eBTtq ITBY1

q€1jwn'dfB7wftv’ + q6+x+ vw#rqgnh-wfTa af@r%r++RTj$qTfqqTMn
Tvr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate ComInissioner would have to be pre-deposited2 provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that he
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 (.-

(2A) and 35 F of the Central Excise Act, 1944, S,,ti,n 83 & S,,ti,n 86 ,f the Fina„.,
Act, 1994)

Under Central Excise and Service Tuc, “Duty demanded” shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

16) (i} IV meet + vfR wfM yTfMwr%qv© qd qM gVm qM vr@yfivTtt78-aqhr %TTTIT

gn+10% WW;hqd#qV®RfqvTfiTOTT®gh ro%!.TmTw#vrwb,R{I

In view of above, an appeal agdnst al
payment of 10% of the duty demanded where
Or penaltY, where penalty alone is in dispute.”

s order shall lie before F
d+

duty or duty and pen:
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ORDER- IN-APPEAL

The present appeal has been filed by M/s. Rajesh

Rarneshchandra Pandya, B-I, Navratna Apptrtrn.ent> B/h. Bage

Firods Zonal Office, Nr. Baroda Express Highway7 CTIMp Ahmedabad

-380026 (hereinafter referred to as “the appellant”) against Order_in_

Original No. 30/AC/Div-I/HKB/2023-24 dated 1 1 . 04.2023

(hereinafter referred to as “the impugned order”) passed by the

Assistant Commissioner, Central GST, Division-I, Ahmedabad South

(hereinafter referred to as “the adjudicating authority'”) .

2. Briefly stated, the facts of the case are that the appellant are

holding PAN No. ASWPP8368A. The Income Tui Department

provided data indicating taxable income for the Financial Year

2015-16. On scrutiny of the data received from the Central Board of

Direct Taxes (CBDT) for the Financial Year 2015-16 and 2016-17, it

was noticed that the appellant had earned an income of Rs.

12,00,000/- during the F.Y. 2015-16, which was reflected under the

heads “Sales / Gross Receipts from Services (Value from ITR)”nled

with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of

providing taxable services but had neither obtained Service Tax

registration nor paid the applicable service tax thereon. The

appellant were called upon to submit required details of service

provided during the F.Y. 2015-16, however, they did not respond to

the letters issued by the department. The appellant’s failure to
register for service tax, respond to correspondence, and properly

assess service tax liability led to allegations of willful suppregsion of

facts and evasion of payment. As a result, a demand for service tax

payment of Rs. 1,80,000/- for the F.Y. 2015-16, along with interest

mld penalties, was issued.

2.1. Subsequently, the appellant were issued

wherein it was proposed to:

a) Demand and recover an amount of Rs.
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2015-16 under proviso to Sub Section (1) of Section 73 of the

Finance Act, 1994 along with interest under section 75 of the

Finance Act 1994 (hereinafter referred to as ’the Act ).

b) Impose penalty under the provisions of Section 77 (1) and 78
of the Act.

3. The SCN was adjudicated vide the impugned order wherein:

a) The dernund of service tax amounting to Rs. 1,80,000/- for

F.Y. 2015-16 was confirmed under proviso to Sub-Section (1)

of Section 73 of the Act.

b) Penalty amounting to Rs. 1,80,000/- was imposed under
section 78 of the Act.

C) Penalty amounting to Rs. 10,000/- was imposed under section

77(1) of the Act.

4. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:

> Appellant contest the present case on other alternative

grounds as mentioned herein below: in present case, the

appellant has provided services by way of Miscellaneous

transport of goods during the F.Y. 2015-16 as individual

through their Tempo/truck. Hence their services would never

fall under the category of GTA Service where consignment note

is to be issued by GTA. Miscellaneous transport of goods by

individual through their Tempo/truck is out of purview of GTA

Service. Hence, in case of services provided by way of

miscellaneous transport of goods as individual through, their

Tempo/truck, the question of issue any consignment Note

does not arise. Services provided by the individual through

their Tempo/truck/ by themselves are not taxable as Services

provided by way of transportation of goods/,W:W\without
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consignrnent Note are covered under the negative list in clause

(p) of Section 66D.

> The appellant has charged Gross amount/Taxable Service

value as Labour services and Trmrsportation Services during

the FY. 2014-15 Rs. 9,61,478/-( Labour Rs. 500649 +
Transport service 4,60,829) which was less than Rs. 10 Lakhs

in a financial year from 2014-15. Hence appellant is also

ell#ble for the purpose of threshold exemption benefit of Rs.

10 Lakhs as provided under Notification No. 33/2012 s.T

dated 20/06/2012 for the finmlcial year 2015- 16.

> The appellant had charged Taxable Service value as Labour

services during the FY. 2015-16 of Rs.6,00,000 (Excluding

Exempted Transportation Services under the negative list in

clause (p) of Section 66D. during the FY. 2015-16 Rs.

6,00,000/-.) To establish these facts of Gross Receipt received

from Labour services during the FY. 2015-16 which was less
than Rs. 10 Lakhs.

> The appellant have submitted copy of Profit & Loss Accou.m

and Balance sheet for FY 20 14- 15, 20 15- 16.

> in view of the above said facts and legal position appellant is

eligible for the purpose of threshold exemption benefit of Rs.

10 Lakhs as provided under Notification No. 33/2012 S.T

dated 20/06/2012 for the financial year 2015-16. (Excluding

Exempted Transportation Services of Rs. 6,00,000/- under the

negative list in clause (p) of Section 66D. during the FY. 2015-

16). Hence no service Tax is payable for F.Y. 2015-16

> For the time being, it is presume without admitting that the
demand raised and confirmed are in accordance of law even in

that case also calculation of Taxable value and amount of

service tax demanded is with consM@ii.b\service Tax

Exemption of Rs. 10 Lakhs for the F Ince to that



F.No. GAPPL/ COM/STP/ 4930/2023-Appeal

extent, demand raised and confirmed of Rs. 180,000/- which

was calculated on the value of 12,00,000/- for FY 2015-2016

is not sustainable and maintainable and liable to be set aside.

> The Appellant submit that appellant had earned income from

trading of Electrical goods and providing Labour services and

Transportation Services during the FY. 2014-15, FY 2015-16

as declared under relevant Profit &; Loss Account

> The appellant submit that appellant is Manufacturer, Trader of

Electrical of and provider of labour services and

Transportation Services. Exemption from Service Tax on

Services: below Rs. 10 Lakhs) (Service Tax Exemption

> As per Notification No. 33/2012-ST, dated 20-06-2012 the

service provider is entitled to the benefit of the exemption of up

to Rs. 10 lacs in the current year, provided the aggregate value

of taxable service has not exceeded Rs. 10 lacs in the

preceding nnmlcial year. Thus if gross consideration exceeds

Rs. 10 lacs then a labour services ald Transportation Services

Provider is required to take registration for service tax.

> The appellant submit that Service Tax is only mandatorily

liable to be paid if the total value of services provided by the

service provider exceeds the threshold limit of Rs. 10 Lakhs

p.a. If the total value of all services provided by the service

provider is less than Rs. 10 Lakhs p.a., he is not rnandatorily

liable to pay service tax. (Notification No. 33/2012 S.T dated

20/06/2012.)

> The appellant has charged Gross amount/Taxable Service

value as Labour services and Transportation Services during

the every FY. 2014-15 Rs. 9,61,478/-(Labour Rs. 500649 +

Transport service 4,60,829) which was less than Rs. 10 LakErs

in a financial vear from 2014-15. Henc©a©oellant is also
etal gai;\
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eligible for the purpose of threshold exemption benefit of Rs.

10 L&hs as provided under Notification No. 33/2012 S.T

dated 20/06/20 12 for the financial year 2015- 16 .

> To establish these facts of Gross Receipt received from Labour

services and Transportation Services during the FY. 20 14-15

which was less than Rs. 10 Lakhs.

> The appellant submit that a small scale service provider has

the option of availing service tax exemption in case the

aggregate turnover value of taxable services does not exceed Rs

10 Lakhs in a financial year.

> Therefore, if the aggregate value of services does not exceed Rs.

10 Lakhs in a financial year, the service provider can claim

benefit of this service tax exemption and he will not be

required to pay any service tax on such services.

> The appellant further submit that in the instant case,

aggregate value of taxable services rendered by a appellant has

also not exceeded Rs. 10 Laldls during the financial year i. e.

2014-15. Hence in the previous year, the aggregate value of

tucable services has not exceeded Rs.10 Lakhs which may be

noted.

> in view of the above said grounds, it is clearly established that

the aggregate value of tuIable services i.e. Labour and

Transportation Services provided by the appellant does not
exceed Rs. 10 Lakhs in a financial year 2014-15, and hence

exempted from Service Tar as provided under under
Notification No. 33/2012 S.T dated 20/06/2012 and in
£nanc..''ial year 2015-16, aggregate value of taxable seivices

rendered by a appellant in respect of Labour and

:=UTt;:;l£il'l-II:
&
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F.Y. 2015-16. Hence remaining of Rs.2,00,000 was taxable

d_uring the F.Y. 2015- 16 if Transportation service of Rs.600000

is not considered as Exempted under Nagative list as Section

66 (D).

> The extended period of limitation cannot be invoked when the

revenue’s case was solely based on the figures in Form 26 AS.

> Demand raised on the basis of assumption and_ presumption is

illegal.

> Impugned OIC) does not mentined what the specific services

other than service by way of transport of goods are rendered by

the appellant.

> Without serving the SCN confirmation of the demand is ultra

vires to the provisions to finance act.

> The demand is hit by limitation provided. under the Finance

Act, 1994.

> SCN has never been served upon the appellant and therefore
the dernand is AB init:io void.

> The adjudication authority had erred in law by adjudicating

the case without ensuring the service of SCN,

> Penalty and interest not liable to be paid or recovered.

5. Personal hearing in the case was held on 15.03.2024. Sh.

Harshadbhai G. Patel, Advocate, appeared for PH on behalf of the

appellant. He reiterated the contents of written submission. Further

he requested for two days time to make additional submission.

I have carefully gone through the facts of the case, the

.pugned order passed by the adjudicating authority, sub: sslons

the Appeal Memorandum as well a:made during the
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course of personal hearing and documents available on record. The

issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand

of service tax against the appellant along with interest and penalty,

in the facts and circumstance of the case, is legal and proper or

otherwise. The demand pertains to the period F.Y. 2015-16.

7. The appellant have contested that their services provided

through individual transport (Tempo/truck) do not fall under GTA

Service where consignment note is required to be issued by Goods

Transport Agency. The definition of GTA is presented below:

“goods transport agency” means any person butto

£xov{des sen?ice in relation to transport of goods by

road and issues consignment note, by whatever name

called; Thus, it can be seen that issuance of a

consignment note is the sine-qua-non for a suppherof

service to be considered as a Goods Transport Agency.

7.1. The appellant have claimed_ that they did not issue

consignment notes and thus they are not Goods Transport Agency.

They have also claimed eligibility for threshold exemption beneat of

Rs. 10 1,akhs as the impugned amount in the F. Y. 2015-16 is below

the threshold limit. The appellant submitted a reconciliation of the

impugned amount in the table below:

F.Y. Service Gross
Amount as
per P & L
Account
in Rs.

4,60,829

Exempted or not

2014- 15 mgmation
Service
Labour Senrice

mrm;aan6mif
F.A. 1994
Exempted as per
33/2012-ST dated
20.06.2012
Exempted as per 66D of

5,00,649

2015- 16 o
Service
m&G==13m

199

B&;;pte
33/201
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7.2 Presenting the above bifurcation of the amount in F.Y. 2015-

16 and in the preceding year, the appellant have claimed eligibility

for threshold exemption benefit of Rs. 10 1,akhs for F.Y. 2014-15

and F.Y. 2015-16. They have asserted that no service tax is payable

for F.Y. 2015-16 due to exemption of transportation services under

clause (p) of Section 66D, which is reproduced as under:-

SECTiON 66D. Negative list of services.–

The negative list shall comprise of the foaouRng services, namely:

(a)****’=

(b)******

(p) sen>ices by way of transportation of goods–

(i) by road except the services of–

(A) a goods transportation agency;or

7.3 After reviewing the Profit and Loss Account for the F.Y. 2015-

16 and 2014-15 submitted by the appellant, it is noted that the

appellant rendered labour and transportation service. However,

there is lack of evidence supporting the appellant’s assertion that

their services, specifically those provided through their transport

(Truck/tempo), do not fall under under GTA Service. Additionally,

upon examination of the depreciation chart for the F.Y. 2015-16,

there is no indication of ownership of truck/tempo claimed by the

appellant. Consequently, it appears that the appellant’s claim of not

being Goods Transport Agency is unsustainable.

7.4 1 find that they have claimed eligibility for threshold exemption

benefit of Rs. 10 Lakhs as the impugned amount in the preceding

F.Y. 2014-15 is below the threshold limit. From the Profit and Loss

Accoudt submitted with this office, it is seen that their income in

2014-15 is Rs.9,61,478/- which is not beyond the threshold limit of

Rs. 10 lakhs. Hence, I am of the opinion that the appellant would be

eligible to take the benefit of threshold exemption in the impugned
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period and the appellant would be liable to pay service tax Rs.

30,000/- on the taxable value of Rs. 2,OO,000/-

8. In view of the above discussion and findings the order in
appeal is passed as under:

8.1 1 uphold the order to the extent of service tax of Rs. 30,000/-
along MAth interest.

8.2 1 uphold the penalty of Rs. 10,OOO/- under the provision of

Section 77(1) of the Finance Act, 1994.

8.3 1 uphold the equal penalty of Rs. 30,000/- under Section 78 of

the Act.

9. Wlta©af§HTaWWla mt#FiaHtqaUft&8fhwwar}I

The appeal filed by the appellant stands disposed of in above
terrns .

\HTm ( arM
Date : tO .03.2024

Atteste@b
6

B A)
dt .d.IJa.a
Bv RPAD / SPEED POST
To
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Nr. Baroda Express Highway, CTM
Ahmedabad -380026
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Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2. The Principal Commissioner, CGST, Ahmedabad South

3. The Assistant Commissioner, Central GST, Division-I, Ahmedabad

South.

4. The Supdt. (Appeals), CGST, Ahmedabad South (for uploading the

OIA) .icES

J Va +

a/H. Guard File
6. PA file

13




